ELIZABETH A. NEVILLE, MMC
TOWN CLERK

Town Hall, 53095 Main Road
P.O. Box 1179
Southold, New York 11971
Fax (631) 765-6145
Telephone (631) 765-1800
www.southoldtownny.gov

REGISTRAR OF VITAL STATISTICS
MARRIAGE OFFICER
RECORDS MANAGEMENT OFFICER
FREEDOM OF INFORMATION OFFICER

OFFICE OF THE TOWN CLERK
TOWN OF SOUTHOLD

APPLICATION REQUIREMENTS FOR CHANGE OF ZONE

Four (4) complete copies of petition with Town Clerk with original signatures. Each set MUST
be ordered as follows:

Fee of $1,000.00 ($500.00 for AHD)

Written notice to all property owners within 200’ of property; mailed within 5 days Preceding filing of
petition.

File proof of mailing of notices to adjacent property owners in a sworn statement with
Clerk’s office and submit all original certified mail postal receipts

NOTICE MUST CONTAIN:

Statement Of Proposal (as presented in zoning petition)
Description Of Property

Present Zone And Proposed Zone

Petition Will Be Filed Within 5 Days

Petition Can Be Reviewed In Clerk’s Office

Public Hearing Must Be Held

Adjacent Owners Right To Be Heard @ Hearing

10 Days Before Hearing Notice Published

Meet all requirements for submitting zoning action pursuant to section 239 L & M of General Municipal
Law attached hereto

If applicable, file waiver of notice from property owner w/the clerk’s office

Written Metes and Bounds Description of Property

All Maps as required on Survey & Map Checklist

Six (6) maps drawn at the 1” = 100’ scale in accordance with attached Survey & Map Checklist

Six (6) sketch plan maps at the 1” = 100’ scale or the 1” = 20’ scale in accordance with attached Survey

& Map Checklist

Please contact Southold Town Clerk’s Office with any questions for further information.




Chapter 55
PUBLIC HEARINGS NOTICE OF

'§ 55-1 Prov:dmg notice of pubhc
heanngs

[HISTORY: Adopted by the Town Board of the Town of Southold 12—27-1995 by L.L.
No. 25-1995. Amendments noted where appllcable] _ .

§ 55-1. Provxdmg notlce of publlc hearmgs [Amended 63 -2003 by L L. No. 12-2003]

‘Whenever the Code calls for a pubhc heanng this section shall apply Upon deterrmmng that
‘an application or petition is complete, the board or commission: reviewing the same shall fix a
‘time and place for a.public hearing thereon. Notice reiatmg to a pubhc hearing on an
apphcatlon or petltlon shall be provided as follows: - : :

A Town responSIblhty for publication of notice. The revxewmg board.-or commission shall
_cause a notice giving the time, date, place and nature of the hearmg to be pubhshed in
_ the ofﬁcnal newspaper w1th1n the period prescrlbed by law ‘ . SN '

B, Apphcant or petitioner respon31b111ty for postmg and mailing notlce An apphcatlon or
- petition, initiated, proposcd or requested by an applicant or petitioner, other than a Town
" board er commission, shall also- be subject to additional notice requiremernts set forth :

below

(1)

@

i

The apphcant or petitloner is required to erect the sign prov:ded by the Town

; which shall bé prominently displayed on the premises facing each public or przvate o
.. street’ which the property involved in the application. or petition abuts, giving’
notice of the application or petition, the nature of the approval sought thereby and .

the time and place of the public hearing thereon. The sign shall be set. back not -

- more than 10 feet from the property line. ’Ihe sign shall be displayed for a period ..
_ of not less than seven days immediately preceding the date of the public hearing.
- The applicant, petitioner or hisfher "agent shall file an affidavit that sthe has

complled with this pl’OVlSlOH prior to- commencement of the public hearmg

" The appllcant or petmoner is requlred to send notice to-the owners of- record of
.. ‘eVery property which abuts and every property which is across from any public or -
" private street from the property included in the apphcatlon or petition. Such notice

- shall be made by certifiéd mail, return receipt requested, posted at least seven days

prior to the date of the initial public hearing on the application or petition and
addressed to the owners at the addresses listed for them on the local assessment -
roll. The notice shall include description of the street location and area .of the

- subject property, nature of relief or approval involved, and date, time and place of

- hearing. The applicant, petitioner or agent shall file-an affidavit that s/he has

i “ complied with this provisien prior to commencement of the public heann_g

55:1 - ' o S .GS.-_01-2006.



.§280 156 - ”SOUTHOLD CODE .- §230—‘15'9 .

any appropnate actron or proceedmg, whether by local process or otherw15 may be instituted -
or taken to prevent such unlawful erection, construction, reconstruction, alteration, repair;
conversion, maintenance or use or to restrain, correct or abate such violation or to prevent the
occupancy .of said building, structure or land or to prevent any 1iIegal act, conduct ‘business or

- use in or about such prennses :

ARTICLE XXVIII
' SR Amendments
[Amended 5-30-1975. by L.L. No. 3-1975; 11-15-1983 by L.L. No 13-1983; 1-8 1985 by
" L.L. No. 1-1985; 1-10- 1989 by L.L. No. 1-1989; 11-13-1990 by L.L. No. 26-1990;
' 12-27-1995 by L.L. No 25-1995 6-3-2003 by L.L. No. 12-2003]

_l: §.280- 157. Procedures

2 The Town Board, upon its own. motron or by petltlon may, from time to time, amend,
_ supplement, change, or modify this chapter 1nclud1ng the Zoning Map, by- proceedrng in the
inanner provided in this article. For the purposes of this article, an amendment also mcludes;
‘ but is not necessarrly hnnted to, a. supplement change or modlﬁcatlon : :

A. The Town Board, by resolutron adopted at a stated meetrng, sh.all fix the time and place
of a public heanng on the proposed amendment and cause notice thereof to be given. -

: pursuant to the provisions of the Town Law. At least 10 days’ notice of the time and

: -place of such heanng shall be. pubhshed in'the official. newspaper : :

- B. 'The Town Board, before pubhshlng notice for a pubhc hearmg, shall in a wrltten"_"
: request instruct the Town Planning Board to prepare an official report regardmg the‘. :
- proposed amendment, mcludrng the Planning Board reconnnendatrons

C.- An amendment mmated pr0posed or- requested by a petltroner other than the “Town "
‘Board or other Town ‘agency, shall' also be subject to. the addltronal procedural :
: ,requrrements set forth ity subsequent sections of this artzcle - - :

e § 280 158 Fees for petltrons for proposed amendments.

" Every petition for an amendmeént to this- chapter or the Zoning Map shall be filed with. the
Town Clerk and shall be accompanied by a fee for administrative processing as$ established by -

_ aresolution of the Town Board. The fee for a ‘petition for a change of zone to the Affordable . .~
" Housing- District is set forth in .§ 280-29A. The petitioner - shall also be respon31ble for o

~ ‘reasonable and customary professronal review fees relatrng to environmental review of the-
'petlnon . : C . : :

. '§‘280 159. Additional - notice r_eqiriréments .- relating - to'.'petiﬁons_ for proposed_
amendments . ' T . T

A “In the case of a pentlon requesting an amendment in zoning dlstnct classrﬁcatton or the

~Zoning Map, in ‘addition to-the notice required by law, aswritten notice containing the -

following information shall be sent by the petitioner, or his agent, by either certified or
‘reglstered rnall to every owner of property 1mmed1ate1y adjacent thereto In the event .

280:146 . 05-01-2006.



4.

§230 159 o B ' ' ZONING N 7 g §’230-159

w'that any peutloner owns or has any interest in any prOperty imnfiadiately adjacent to the
_ property proposed to be changed in zoning district classificatiori, then written notice shail

also be given to the owners of the property adjacent to such other property of the

~ petitioner. For the purpose of this section, the words "owner" or "property- owner" mean

the owner as shown on the current Southold Town assessment. roll. The notice required .

by this section shalt be mailed by the petitioner, or histher agent, within five days

precedmg the filing of the petition in the Town Clerk's office. Proof of mailing of such
notice in the form of a statement sworn to by petitioner of hisfher agent shall be filed
with -the Town Clerk at the time of filing the petition. Such notice shall contain the

 following information:”

(1)‘ A statement that the petitioner proposes to ﬁle a pet:tlon with the Southold Town
Clerk requesting a change of zone: cla551ﬁcat10n : E

(2) . A description of the street locatlon and the area of the property which is the -7
" subject of such petition. : '

(3) The present zone. district classnﬁcatlon of the property and the proposed zZone
dlstnct clasmﬁcat:on

4y A statement that thhm five days of the notrce the petltion requestmg such change '

" in zone district classification will be filed in the Southold Town Clerk's office,

Main Road, Southold, New York and may then be examined dunng regular office.
hours. : :

(5) A statement that a’ public hearing. with respect to such petition must be held by the
, Southold Town Board before such change of zone can become effective; that the
_person to whom the notice is addressed, or his representative, has the nght to
“appear and be heard at such hearing; and that a notice of such hearing- will- be’

published-in the ofﬁc:ial Town newspaper not less than 10 days prior to such pubhc'_
hearing. : :

In heu of complymg w1th the provnsmns of this sectlon, wntten verified waivers of rotice -
executed by the persons entitled to receive such notlce may be filed with the Town Clerk
at the tlme of ﬁlmg the petition. :

Fallure to comply W1th the provisions of thls section shall not affect the vahdzty of any'

- action with respect to such petition.

In addmon to the above notice requ1rement prlor to holding a public hearmg on the
petmon notice shall be provided pursuant to Chapter 55, Notice of Public Hearings..

" 280:147 : T 0e15-2007
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§:;V edl%; ge t‘lg};ts of-way o sités pr for control of development, was added by

cial’ map, Was added_by L.1958, ¢ :740,. § 1--and. amended. by
§1 and amended . 968 61, §1 and ‘L1980, ¢ 371,

aomng anﬂ planning
itént and policy '

Def1n1t1ons For the purpo
hundred thirty-nine-m and tWwo
the ‘folleu.qng terms:shall apply

;-""f thrs

coh‘lmlss.mrt or-othier agericy atthorized by fhie- county legislative Body -
to review proposed actions referenced for: inter-cpnunumty or, ceun-
ty-w:de considerations sub]ect to the provisions of this section, and

séctions two hundrecl tlurty nme—m and two hundred tlurty-mne-n of | B

| thlS artlcle

(.;!; icwr -

< .-egzonal planmng councrl means a regxohal planmng board

2. Tnfent, The purposes of ‘this. sectxon, sections ‘two hundred
~thirty-nine-m and two hundred thlrty-nme “hr-of thisearticle shall be-to
 bing pertinent ;nter-j:on‘fmuni‘ty and touinty-wide’ planning, Foning,

- site plan“apd’ subdivision ¢énsiderationis-to the attention of neighbdr:
ing mumclpahtws and agenmes having Junsdlctlon ‘Such review,

may ircluds : mter-commumty and county wuie con31derat10ns m‘
respect to the following: - » A '

(a) compatlbllzty of vanous land uses w1th one another

(b) traffic generatlng characteﬁﬁucs of arious- land uises; m rela—
. fion to fthe’ effect” of such. traffic on othér.“lind uses and o the
- adequacy ‘of exlstmg antl propoSed thoroughfare facrlmes, e |

S - 116

Sect;on 39-k relanng to regiﬁanons '

ow, General Mumczpal Law :

'coUN:fY AND REGIONM.. PLANNING : §-,239—‘=‘-_l_

Art. 12-B

) unpact of proposed land uses on: ex1st1ng and proposed county |

-or state mstrtutronal or. other uses;

- {d) protectlon of commumty character as regards predommant
, _land AISEs, populatlon densuy, jand’ the relatlon between re51dent1a1
and nonres1dent1a1 areas, :

(f) communlty facilities;, S .
(g) official municipal and” c0unty development pohcies, as may be

| expressed through comprehensrve plans, cap1tal pr‘ograms -Of regula- ‘

- tory measures; ‘and , .
(h) such other matters as: may relate to the-public. conyenience, to,

1 governmental efﬁcxency, and to the achJevmg and mamtammg of a

satisfactory Qommumty envuonment s : ! o
3. Rev1ew considerations. *In ‘o way “shall the review of inter-

1 community and county-wide considerationis pursuant to the provi-

sions of this section, or pursuant.to, sections;two,hundred thirty- nirne-
m and two hundred thirty-rine-n of -this article, preclude a county
‘planning agency or a. regional planning: ¢ouncil from making infor-
mal comments, or supplying. such-technical assistance as may be

" of this section and sectlons twg |

“Coutity‘planmrxg agenoy means' a %:ounty lannmg‘ Bourd,

or agerrcy bstabhshed pUrsuant to the prowszons of ‘this’ chapter. -

' requested bya mun1c1pahty

. F

(AddedL 1997, e 459, 8 1L off Julyl 1998) T

I-Iistorieal and Statutory Notes .

L1997 c. 4591egislation S

: L1997 ¢. 459, §: 4prondes '
“Tlns act shal! take eﬂ’ect ‘on the same

date. as’ a* Chapter of the’ laws of 1997

'[L1997, c. 451, eff. July'l, 9.98] amend:
ing the general mumclpal law relating to-.

. county planning boards and regional

Planning couiicils ‘and to ‘Fepeal ‘certain”

~ provisions of such.law relating to-metros;::

_politan, regional..and county planmngg
“boards. and to ‘amend the general city’

--law, the town law and the village law"
relating to the recor‘d.lng of sybdivision -

Plats, as proposed in Legislative Bill.

} umbers S. TSO—A = A I478~A takes ‘.
2 effect"" S : :

ed L.1960, . ¢, 1041, '§ I;

. Derivatlon L

Geneml Mumc;lpal Law § 239—1 Add-
_ “amended
L1961 c 835 8 I, L1968 c. 962 §1

Former Sections. T
* Aformer'§. 2391, relating to legislaﬁtfe
policy and intent: as to coordination. of

ceftain, - mumcxpcal zoping apd. planning -

‘actions, was gdded by L.1960, ¢. 1041,
-l amended“by’L 1961; c. 835, § 1 and
L1968, ¢ 962, § 1 and repealed by

11997, ¢ 459, § 1, off. July 1, 1998.

See, now, this secticn.

tenumbered ' General Municipal Law
-§ 239—nbyL1_961 . 728,§ ..

Leglslanve Historles-

' r L1997, o “489; ¥or Legtslatwe, Exe

ive or Judicial’ memorandum relatmg to

- this law, see ﬂme Table of Contents in McKmneys 1997 Sessron Laws of

New York. . -~

ur

‘Another former § 2391, rélating to in-
-tergovemmenta.l relations councils, was




Nrr AND REGIONAL PLANNING o j~'r.'_‘ §239-m

i {2-B -
) :rhe term referrmg body shall jmeanwthe crty, town or vﬂlage
By respons1ble for: flnal action ‘on proposed act:tons subject to. ﬂlIS

v 82394 _ coum'rr AND' REGIONALPLANNING |
A e : ; Art: 12.,3.
. e American LaﬁéReports :

Standmg of municipal corporation ¢r other governmental’ body o attack zomng of-
land lymg outside its Horders. 49 ALR3d 1126, : - E
Valtdity and constfuction "of zoning ordinance requmng developer to devote :
* ‘pecified part of development to low and.’ moderate income housmg 62 18
. - ALR3d'880. .- “H
Loy » Vahdlty of zoning ordinance deferring restdentza.l developrnent until establishmem 1

B ‘of puhhc services. in area, 63 ALRBd 1184 _ G

§ a,tenals req_uxred by and su’otmtted 10 the- referrmg body as.an
gpplicauon on a proposed actlon, mcluchng a.completed environmen-
.tﬁl» assessment form and all other miaterials required by . such refer—
itig body in order to make jts determmatton of significance pursuant
‘g, the state - envmonmental'gi allty review act under article eight of
the_environmental 'conservation law and ‘its. nnplemennng regula:’
: tmns When the pr0posed action referred is the adoptlon or amend-’

,Libfary_, ReferenCes :

Ame;@‘&n Dlge;tP?ystem o, . ment of a zonlng ‘ordinarcé or-local law;’ full ‘statéident “of such. .
| | c:mr:gdl and Planning 3 o _ proposed action” shall also include the complete text.of the proposed
, Encyg ;ag Z:;i g Land Plan.mng & 10 17& 179 83 - ordinance or local law as well as-all existing provisions.to be affected -

thereby, if any, if not already in the possession of the county planmng
‘agency or regional planning couséeil. ‘Notwithstanding ‘the foregoing
pravisions.of this paragraph any referring. body may agree with the
| county planning agency.or reglonal planmng ¢ouncil as.to-what shall

-~ cppstitute a “full statément”” for any or all of these proposed actlons
whtch said refemng body is authqnzed to act upon.

i (d) The term “receipt” shall mean delivery of-a ‘full statement of
1. such proposed action; as defined in this section, in accordance with
the rules and: regulatmns of the county planmng agericy or: reglonal
plénning cotinéil with’ respet 16" persor, ‘place and period of time for
__submission. In no event shall such rule er regiilafion-define delivery
_ so:as to. requu'e in hand . dehvery or: delivery.. more th,an ‘twelve
calendar days prier: to the county - planmng agency S iOF reglonal
planmng councﬁ's meetmg date In the absence of any such rules or

" Texts and Trehtlses
12'NY Jur 2d, Bulldmgs, Z.omng, and Land § 54,111; P , :
Anderson, New York Zomng Law and Practice (3d Ed) Ch 11 16 Zomng for
Partlcular Uses, o o ) ) .
W'ESTLAW Research ’ i ' ) . ]
In 4 caselaw database, run T0(414) or: 414k[add key number] to’ retrleve cases ‘B
ix i elated to Zonmg and Planmng . :

e T S Notgsofl)ecisions

. within_ one mile-of alrport wh | not de
.. prived of due process, City of Rochester B
- v. Monroe County, 1974, 81 Mlsc Zd 462, Wi

| 364 N.Y.S.2d 678.. - :

‘Due process 1 -
" Review considerations, generally 2

A Tl Re\rlew considerations. generally :
There was tio want of pr‘oper standards  fi

1. Due process’
Where county charter provtded for ap-

_ peal to county planninig board from deci-.

siomns b'y planning director relatmg ta

land :uge within one mile of airport) city. .

whose apphcation to. construct replace-

" or criteria set up by this section fdi' deti-

-sions by. Monroe County Planning Coun:
eil; “McEvoy; Dodge  West Ridge, Inc. v,
‘ Zomng Bd: of Appeals of Town of Greece,

regulanons

recelpt ;-shall mea

‘clerk” of ‘the’ county” planmrtg dgency or regronal plannmg councrl
‘Where delivery is made in hand ‘the date of receipt shall be‘the date

ehvery in, hand or. by mail: 0. the

1672 ‘?95’@‘@?%“--2?1 55;_ 3‘29‘.5!3;3“ 25_ of delivery:” Wheré délivery is made’ by mail, the date as postimarked
e e BT shall be the date 6f delivery.’ “The provisictis of ‘this ‘section shall ot -
preclude the rules and regulations. of thee: couinty. planmng agency or .
‘regional planmng counéil from. promdmg that the dehvery niay be a.
| period greater. than twelve.days provided the refernng body and the .
ol county plannmg agency or regtonal plannmg counml agree in wntmg
j| ~ tosuch longer period, ,

ment, swxmmmg pool in pa.rk located

. ,"( )
¥

‘ § 239—m. Rel’er of certam proposed city, town and village ]

. planmng and ‘'zoning actions to-'the county. planning K
* agency or: regional planmng eounc:l report thereon, .
ﬁnal action.”, . :

ST Deﬁmtlons As used herem

(@) The term proposed as used 111 subparagraphs (11) and (111) of '
paragraph (b) of subdlmsmn three ‘of ‘this sectiori shall be deemed to |
include only those recreation areas, parkways, thruways, express-
ways. roads or highways whigh- are shown: on a county comprehen:
sive, plan adopted pursuant to section two hundred -thirty-nine-d of
this article or ‘adopted on an. ofﬁictal map pursuant to sectxon two

. hundred thirty-nine-e of this arttcle . :

S 20 Referral of proposed planmng and zonmg act:tons In any ctty,
“town or v1llage which:is Jocated in a: county whicli.has a’ county -
“_plannmg agency, “or,” in_the absence of ‘& county - planmng agency,
- which is.locafed within, the jurzsdtctlon 'of a regional planning council
‘l'duly created pursuant to the provisions of law, -each referrmg body

. SR i19 '

1



‘§ 239—m

planning agency or regignal plaﬁnmg council.

3, Proposed actions subject 10 Yeferral." (a) The followmg pro B
posed actions shall be subject to the referral: requirements of this ] -
. “sectjon, if they- apply to real property set i’orth in paragraph (b) of thls

sytbdwlsmn

“{) adoptton or amendment ‘of a comprehenswe pian pursuant tg'

COUNTY AND REGIONAL PLANNIN@ g
Art; 12-3 §

' shall before takmg fmal action on, proposed actions tncluded inf
subdivision three of this. sectpn, réfer the same to. such county-

section two hundred seventy-two-a of the town law, section 7-722 of | -

" the v111age law or ‘section twenty-elght—a of the general city law
(11¥‘adopt1on or amendment of a.zoning ordmance or 1ocal law, o
* (iti) . issuance of spectal use permlts, R S

(iv) approval of site’ plans, o S Sl T |

(v) grantmg of use or.area. vartances

(v1) other authortzattons which a referrmg body may 1ssue urider
the prbvrsmns of any. zonmg ordlnance or local Iaw :

“(b) Thé ‘proposed actions set foréh it paragraph (a) of this subdm

. sion shall be sub]ect to the referfal requiremeénts of this“section if |
they apply to. real property within. ﬁve hutidred feet of the followmg ¥

e the boundary of : any’ c1ty ‘villag "-or town, or - _'

(11) the boundary of any exxstmg .or proposed county or state park -

, or any other recreation area, or, -

- (diiy the right-of-way. of any extsting or proposed county or state |

parkway, thruway. expressway, road er’ hlghway, SR

“{iv). the existing .or proposed right:of*s Way of any stream’ or dram '
dgé channel ‘owned by the county 'or for whrch the county has*

o estabhshed channel 11nes, or’.

. (¥). the existing,or. proposed boundary of any county or state owned -

land on WhICh a pubhc bulldmg or 1nst1tutton is 51tuated or .-

“(vi) the boundary of-a faim operatton Jocated ‘in’ an agrlcultural ’
district,: as- defined. by rarticle twenty-five:AA of the: agriculture andf .
markets law;, ‘except this subparagraph shall not apply to: the grantmg '

of area varlances

(¢)-The county planmng agency or reg1onal planmng councﬂ may N
) with the referring body::or ‘other- duly]-.
- authorized body .of a.city, town or village to’ provide that .certain|
' proposed. actions set forth in.this. subdmsron are of 16cal, rathér.than}’
. inter-community . or county—w1de concem, and are, “net - sub]ect to =

enter inio. an-.agreement s wi

| referral under thlS sectlon oni
' 120: L

"

‘Afft 12-13

: plannmg agen‘cy ¢

om\m' AND REGIONAL*PLANNING o

4 County planmng agency or: regmnal planmng counc11 review of B
proposed actions;’ recommendagpn, report. (a) The county plan-
ping agency or reglonal ‘planfing @ouncil shall*review any proposed

- aetion;; referred for inter-community”or. county-mde ‘considerations,
: ‘mcludmg “but not limited to those considerations! identified-in-section:

R hundred th1rty-nme-l of this ‘article. - Such county planning

~agency of regional plannmg couneil shall recommend approval,

modlﬁcatlon, or, dlsapproval of the- proposed actxon, or report that

the. proposed acmon has 10 SIgmﬁcant county-WIde or 1nter-commu—

ity impact: 0 BT S S A PR

OF Such- county pIanmng agency or regmnal pIanrnng councrl or

an, authorlzed agent of said agency or cotincil, shall have thu‘ty ‘days
after Teceipt of.a.- full’ statement of such’ proposed action, .or. such
longer perlod a3 may have béen’ agreed upon by- the:county planning
- - ggency OF regional planning council and the referfmg body, 'to report' '
' its recommendations to the referrmg body, accompamed by a-state-

ment of the reasoas for-'suél “recommentations. If such county

egional planmng coumicit- fails tor report within -

| - such périod; the- referrmg body. may | take ﬁnal action on the: proposed

- dlsapp ov_al

B dlsapprovai._. )

R

action ‘witheut' such, report; -However, any'county: planning: -agency-
or regtonal plannmg coumcil JYeport’ received after thirty: days or such

" longer period as may havé*been -agreed upoh, but two o frore days
. prior to final action by the referring body, shall be sub_]ect to the_'
_ prowsmns of subdmsxon fwe of this section.” '

5. Extraordmary vote upon recommendatlon' of modlﬁcatto;:';'.or o
If- such -cou_nty plannmg agency or, reglonal plannmg n

. commends djl_ﬁcatlon or dlsapproval ‘of a proposed ac:.
'tlont the referrmg body shall not act contrary to such recommenda-
y ' 'maJorlty plus one oE a.ll.the»members .

6 Report of 'ﬁnal act1on Wxthln ﬂfnrty days after final actlon- the ,

 referring body shall file a report of the final action it has taken with

the ‘county planmng ;agerncy - or: regtonal planning. councili- -A refer-
rmg body whlc_h ts contrary toa recommendation of modlflcatlon .

) roposed actton shaﬂ set forth the reasorns for the o
contrary actlon in such report : '

(AddedL 1993 c.544,8 1; amendedL 1994 c. 486 §§ 3 4; 1.1995, ¢ 418

§11; 11996, ¢..235, § 20; 1,1997':' § kS eff Julyl 1998; L1997, ¢
‘459§2 efE.Julyl 1993) S LT

o121

.§72'3-9+im .
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IR ' COUNTY AND REGIONAL PLA*NNINQ'

Art. 1243

Historical and Statutorg Notes .7 :'. i "

L.l997 c. 459 leglslatlon .
L1997, c. 459;-§ 4 provides: - . @&

“This-act shall take effect on the same .
. daté as a chapter of the laws of 1997
g ‘[L 1997,-c. 451,. eff Fuly 1, 1998), amend--
\ing the- general mumc1pa1 law relating to- ..
county  planzning - boards  and ‘regional
planning. councils. and to. repeal certain “::

provisions.of such law relating to metro-
golitan regional and ‘courity planning

oards: and'to. amend’ the general eity- -
-law, the town law and the village law
-,relaung to the recordmg of su.\bclg

" plats, .2 proposed in Legislative, Bill -
Timb: S 780—A - A 1478-A takes -

ivision

eEEec‘t w

Derlvatlon ‘
- General Mumctpal Law §. 239-m

Added L1960 8 1041, §1 arnended

Leglslative Histories

L 1997. e 451: For Legislatwe. Executive or .Tudlcxal _memo,randum relatmg 1
_this law, see tlle Table of Contents Vm_ McKmney_

"R York, -

L.1997J e 489: For! Leglslatwe, Executwe or “Judicial: memorandum relatl.ng to‘
" .. this law, see the Table of Contents m McKmneys- 1997 Sessmn Laws of

1

- ) NewYork

&

West s McKinney’s Forms

The fo!lowmg forms appear m Local Government Laws under General Mumc1pa] 1
..Law§239—m , SRRTR S - i

Order to show cause for prehmmary 1.n1u.nct10n and tempora.ry restrauung order,
in “action to declare’ ‘zoning ordinance’ amendment ‘invalid whe:‘e “county

- L,1969; ¢. 835; §2 1.1967, c. 296 ST
L1968, ¢. 962, 8. 1; L.1969, <. 1068§

8

§

i
,1’
1
7 ]

L1983, c. 324, 8 1; L1984 c. 14,
L.1991, c. 413, § 57} L1992 c. 534

" and repealed; L. 1993 c. 544 181,

Former Sections o 'f,ﬁ"

-céitain” proposed . municipal zoning ac. -
tiozis to;be submitted. to. planning.agen, §
. cies, was added by L.1960, c. 1041, § 1.}
‘amended by L.1969, c. 835, § 2: L. 197, 1
5296, §,1;.1.1968; 8. 9628 L L 1969-' Y
c.’ 1068, § 1; 1.1983, c. 324 §1: L.'r984 ;
6814, 81311991, ¢. 413§ 57 L1992_
©¢..534, § 7 and repesled’ by L1993,% I -
. ,544.§ 1. See. now,tl‘usse fon. . - |

‘
) |j e i

.‘.-."..

planmng board falléd to apprOVe proposa.l see LG GEN’ MUN & 239—m.

- Form 1.

. '. Afﬁdavn in support of monon for prehmmazy 1n_]u.uct10n and temporary restram '
' " ing order in action to declare zoning ordinance amendment invalid whére -
. ‘county’ planning board: fal,lpd 10 approve.. prqposal e LG, GEN MUN .

§ 239-m, Form 2.

Complamt in actiori fo decla.re zomng ordmance a.mendment mvahd where county

pla.nnlng board fall’ed to -approve proposal seg LG GEN MUN §- 239—111,

:Form 3.

J udgment declarmg zomng ordtnance amendment mvahd where county p]anmng

S

Rk e

ALR4th 1012

American Law fResl:norts-J ;

‘ ‘Zomng construcnon and effect of statute requn-mg that zomng' p
‘treated as approved 1f hot’ aoted on wrthm speciﬁed penod of ’txme 66

board failed o approve proposal ‘368 LG GEN MUN § 239—m Form 4.

lloenon be

122

‘A former § 239-m, _requmng notxce of {°

5 "997 Sess;on Laws of

" Review - 18

-Sité plan approval” 4 . -

- Use oF area varlances 5
Zoning regulatiéns 3

edias
J S_

; related to- Zomng a.nd Plannmg

reeon‘lmendations 13- :
constraction with otherlaws T v

#

msapproual or modiﬁcaﬁon, recommen- '

-dations 12

- ‘Modification of applieatlon, reoommena

dations 12
Necessity of referral generally ‘
Overridlng of reeommendation 16 17
n general 16", : .
Reasons. “17. "
Parks orrecreation areas 67

- Pxesumption of approval, recommeﬁda .

tions:. 1.

¥ Reasons, overrlding of reeommendaﬁon .
AT R .
: Reeommendations 10-1

.

' In general - 1077

.. tioms® 13
l)isapproval op modil‘ication‘ 12 S
" Presumption of. appreval 11

'Referralnecessity 2 ’
'Report by planning agéncy 14," _1_5 o

In general. - 14.- L
- Time of report. 15 L

Roads-and highways 7

Staternent.of: proposed actlon &
Time of referral /9 -7 . " f

- Time of:report, report by planning agen- ’

.eylS

: Construcﬁon wlth other laws
Procedure for- connty commisst

view of towns zoning changes-set forth i i

123

= '_ Notes of Decmions
) Ai-bltrary and caprlclous determinaﬁons,'

Arbitrary and’ eaprlciou.‘detennina-‘ :

g;m AND REGIONAL BLANNING § 239-m
et 11208 .Notet_
el AR Z_Lih_rary' References-.-_.- e
‘Digest Sysl:em e o
i gand Plannmg @353 "E; ..

Zoning and Land Plamung §§ 10 178 179 183

NYJur 2d Bmldmgs, Zomng, and Land §§ 48 54 111 117 125 323 327
_NYJur 2d; Declaratory Judgments and Agreed Case § 55. :, ..

. wE&TLAW Research ... : o :
T2, caselaw da.tabase, run T0(414) or 414k[add key number] to retneve cases

_this section may be sup, rseded by ‘'subse-

gitent ‘charter- amendment and such

amendment authonzed Suffolk - County

pIanmng commission -fo, disapprove and

¢ in.effect veto change ~Fown of Smith-

town: v, Howell, 1972, 31 N.Y.2d 365 339

' N.Y.S.2d 949, 292 N.E.2d 10.-

‘Section 'of the Westchester County Ad- -
- ministrative Code. providing ‘that town

board may act contrary to-recommenda-

‘tion of county planning board by sxmple
majority  vote as long as the action is

accompamed “by "a’. resolution . of - the

- board; which was 2 special statute enact: - -
ed subsequent io. this section requiring
-vote of majority. plus one: in .order for.

"' town board to act contrary to recommen-
" dations of county planning. ‘board, was |

controlling ‘over. this section. - 208- East

. 30th Street Corp. v. Touwn of North Salem._ .
- Dept. 1982) 88 A D 2d 231 452 .
NYS2d9020 0

Westchester County Admmlstratwe .

.Code; Li1948, ¢, 852, § 451 dealing with
. .zoning amendments is a special law not’

affectéd by subsequent. amendments to

. this, section dealing with zoning, amend- =~
. ments. -.Bloom v. Town.Bd. of Town of ..}
: ‘;‘Yorktown (Z Dept 1981) 80 AD.Zd 823 ’

436 NLY.S. Zd 353,

!

Westchester County Admlmstratwe )
Code,L 1948, ¢, 852, § 451 dedling with =
amendments to zonipg plan and this secs - -
tion of General‘Municipal Law. dealing - -

with ‘ameridments: and the. role of the

" county planning board are in conflict.and .
‘the Administrative.Code, as-2:special lavy;

is: controltivig. - Bldom v, Towhn. Bd. of

| . Town. of Yorktown {2’ Dept: 19&1) 30
AD.2d 873, 436 N.Y.5.2d355.. .. . + -
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. Note1 :

Comphance thh this secticn- relating -

to the submission of notice to’ a gounty,
-métropolitan or regional planning. Agency
of.certain proposed municipal zoning ag-
* tiohs supersedes county charter provi-
- sions. Town of Smithtown v. Howell {2

Dept. 1972) 38 A.D.2d 857, 330 -N.Y.S.2d.

164, affirmed 31 N.Y.2d 365, 339
pNYS Zd 949, 2921NE2d 10. s

‘Specific - provision *

" Town Bd; of Town of Garmel (2 De ..
11990) 167 A.Dv2d 339, 561 N.Y.S, 2d 3(

of - Westchesi:er b

County Administrative Code requmng an’

‘overriding of county planningtboard in 2

. zoning matter by a mere adoption of “a-

resolu %xon of such - (municipal) agency,

whidt action shall be subject to judicial:

review"
takes precedence over more ,general pro-
-vision of this sec'uon requiting an over:
ndmg of boird’ by ‘the adopnon of a

is inconsistent with and, hence,”

résolution fully setting, forth the’ reason’

for - such ‘contrary action.”

ified on other grounds 80 ADZd 823
‘436NY82d355 w’

This. section - supersedes Admlmstratwe

" Bloom v.°
- “Town Bd. of ‘Town of Yorktown, 1980,
"102 Misc,2d 938, 424 N.Y.S. 2d'983,. mud-.

_Code of the County of Westchester § 451 -

regarding ‘the number Gf: votes: required

by 4 local planmng ‘board, to overrule a. .

disdpproval or - recommendation ‘of the

. Westchester County’ Planmng Board ‘on
- ma‘tters pettaining to” Zoning referred to_‘

- 1973, Op.Atty.Gen. (Inf) Dec. 14,

An ordinance of a city'ma; é not supe_zj-_. ]
p. Atty. G'e"r‘a. :

sede thits secuon
: (Inf ) 123, =

1970

1968 amendment of thls sectlon in the :
interest of uniformity and coordinatwn of

* zoning and planning actions among the
municipalities of theState ‘stipersedes ‘a
spétial act of the Legislatire’ relating: to

" zofting . changes in Nassau: Ccuntg 24 -

o Op.Staté Compt. 884; 1968.

2 Necessity of referral generaﬂy ,_“‘,; .

it property owners’ procéeding to chal—
lenge town's rezoning of adjom.ing prop-

erty; recotd 'did not support:awnsérs’ con-
tentions that town board failed to take thie
* requisite ‘hard look at potential -envi- -

‘Tohmental -impacts -of the rezening and

 thit town.board failed to follow certain .

| statutory procedures:in enacting - perti-
- nent aritendment 16 zoning code and locdl

law... Duke & Benedict, Inc. % “Town of

Southeast (2 Dept. 1998) —_ A D. 2d —_—
678 N.Y.S.2d 344, :

COUNTY AND- REGIONAI. PLANNII\

“Art. 12

did not provide basis fot fnvalidating o

portions of law for- noncompllanee w o f
statutory requirement that it be refer ;

to, county.. planning. commission for.:

view, given fact that entire law was ena

-¢d without jurisdictiori,” Burchétta

Annulment of decision of: town zoni:

.. board. of appeals:was not required.} .
‘cause! ‘of failure of-board to:obtain prelj

“inary recommendation from county pla
ning board, since determinations relat

solely ‘t6 a specific violation Claimed
. have been taking place and there-was;
showing - that location o .the . propet

mede that requirement. . -applicabi

Frampton v.-Zoning.Bd, of Appeals. |

Town .of Lloyd, Ulster Couni;y (3.Dg

.1985) 114 A.D.2d 670, 494 N.X.8.2d 47.

"H -property” owties's: petition challen” |
. ing validity of zoning board of appeal
amendment gid Tenewal ‘of spec1a1 w

permit to mins’ giavel and soil, prnper

owners failed to establish ‘whiclt: site . 3
- object was within 500 feet from-subje - | .
realty so as to require that applicatior f |
arhendment and’ réfiewal -of permit.] |
_ giveir 1o .county’, plannmg departmen
- €lark- v Sheridan- (2 Dept.. 1984) )

ADZd 211 472 NYS 2d 410,

TER

" Evidenee did not- perrmt ﬁndmg ast
whether' town referred zoning ordinanc

16" county . planmng commissior i in aceo

dance with this section govemmg notic -
. requirements between. town and -count .
Town of. Lima v. Robert Slocum Enter -
-~ prises, Inc. (4 Dept, 1972) 38 A‘D 2d. 50
331 N.Y.S. Zd 31

Failure to comply with: referraLrequm- g
" ments’ of statute . -governing propose’
- planning and zoiling ectidns: {5 jurisdic
tional defect which. renders.any such.en
" actment invalid. - Caruso:v. Town .of Oys
ter Bay, 1997, 172 Misc.2d . 93, 65 L
N¥:5.2d 809, afﬁrmed as. modiﬁed 67 o

NY82d418

© Legislative mandate- 1mposed upon mu
zorilm )
‘matters g county planmng agency prio ..
1o taking final action oft such ‘matters L
jurisdictional; “réferral t6 planiing agen '

nicipal bodies to refer specifisd

¢y is: condition: precedent to final actior

3 ﬂmm“’
, g 128
' Severablhty clause found ‘in taw effe .
ing change in town’ zoning regulatic .

w12

- &‘ Zoningregulations L S 7
Town's passage of local law- proh[bitmg :
_operation of commercial

by mumc;pahty on’ zomng matters speci '
‘ 124 ' : : :

for change of zone,. where proposed zone

125

féd: Lelsure Tlme Sales, Inc. v. Wanng,
[91‘ 7, 91 Mlsc 2d 633, 398 N.Y.S. Zd 493

islative mandate imposed .on, muy-

tion on, zoning regulatmns, refer

- palyae
samt'- to. *county - plamung agency, is a
gafidition precedent to “final action” by’
. muiticipalities on zohing proposal foliow-,
' mé hich muriicipality may, if planning

y fails to'act within' applicable time

; pénpd oF approves prop05a1 adapt pro- -
: fposal ‘by bare majority voté, or if pldn:

agency disapproves proposal adopt

-PT osal by vdte “of majority plus one...
- Schabs V. ‘Town- Bdi"6f Town of Clifton
: Park Saratoga County 1975, 83 Misc 2d
726,372 N.Y.S.2d 952

The provisions: of this section, requmng

" a,town board of zoning appeafs to vefer

an, application for ‘'avariancé affecting
real property located within 500 feet. of

such board withoift ‘siich referral is: nuga-

Bty -even ‘though the vote thereon is -
1967 Op Atty Gen. (Inf y]

una.mmous. )

" Ynder this sectmn an amendmem to'a

"zgning ordinance, providing - that the
" Tight to establish 4 gasoline statiofi must
] ' be-conditioned on the:issuance ‘of 'a spe-.

* ¢ial permit-of the cornmon council of the
" ity of-Utica, does not dispensé with the
" requitginetit: that such - -proposed: permit
. shafl: first be referred: to the county plan-

ning agency, if such gasoline station is to

-be+located within 500 feet- of "certain
"‘bnundaries ‘

1‘_967‘,‘ 'Op;At'tyt.Gen;."-(I'nf;)

1

within town was valid exercise of its po-
lice power and was not requiired to com-
ply with,. General Mumcxpal Law, prcm-
sion requiring certain zoning laws. to be

referred o county planning. commission

for review, Pete Drowm Ing.v. - Town,Bd.
of Town of Ellénburg (3'Dept. 1992) 188

. ‘AD.3d850, 591 N.Y.5.2d 584...-
County planmng commission’s recom-' o

mendation -and. findings were properly

* tendered and taken. under advisemeént by

town.-board’ in-detérmining: application

AND REGIGNAL PLANNING

al bodies that they, before taking fi-

field,

.incinerator’

the 5

change wm‘fld affect broperty located

ithin 500 feet of state.road., Donovan.v.
~“@own Bd. of Town of Oyster Bay (2 Dept.
1988) 137 A.D.Zd 652, 524 N.Y.S8.2d 744,

appeal denied -72 . NY.2d 804, 532 v

N.Y.8.2d 369, 528 NEZ& 521.

Moratorium on . issuance . of - bu.ildmg '
pem'uts or' gomnstruction - approvals for.

one-year period was form of zoning, and
thus zoning procedures were required to
be followed prior to its epactment. B &

L Development Corp.. v, Town of Green—‘ S
146 stc.Zd 638 551_'

1990,
N.Y.8.2d-734.

Town -sign: ordmance wa.s 1mproper1y.
- adopted since, proposed law.'was not re-
viewed by cointy planmng comnusston :
as reqmred ‘by -this’ section’ re atmg to-

review of mumcxpal zonihg. regulanons

Friendly Hillside Motel, Inc, v. Town of.

. Brunswick, 197;" T4 Mlsc Zd 1001 3a7
" gértain boundaries to the county plarining - i

agency, dre mandatory and failure to do -
- so'is jurisdictional, and any action by

'NYSZdllZ

This. section applies to- Qngmal zomng .
* prdinances ‘as well
: -_thereto 1970, Op. Atty.Gen, (Thf.) 50.

‘Nitice ‘of all’ proposed zoning changes .

as; to- arnendmcnts

in niatters:enumerated: in - this - 'séétion
must ‘be ‘given fo-existing county; ‘metra-

politan or régional: plannmg agencies' ’

1965 0p‘.Ati:_'( Gen (Inf) 121

4 Site pian approval .
v It wdsgy ‘incimbent “upon town planmng

board to refer;site plan to county plan- . .
--nmg commnssmn before it took final ac-

tidTi to approveit; failure to comply with
that mandate, which was ]urlsdicgonal in
nature, fesulted in the approval

no effect.
-van ‘{2 Dept. 1989) 150 A: D.Zd 695 541
N.Y.S:2d: 56%.

Whern c1ty, “town, and vﬂiage plannmg
‘boards are empo\wered o “review . site
plans; sich ‘site planis aré not reviéwsble

- by county “planning agenéies under ‘this

section, even- though' such site-plans are
located within: the distante -provided by
'such -gection: 1977 Op Atty Gen.- (In.f )
200 3

‘5. Useorareavariauces o S

Monrge County Planp.mg Counml pmp-

edy took _}urisdictlom of .application for ‘
" approval of business signs! whether appli- -

cation was one forrspetial permit or for
vanance. "McEvoy Dodge West Ridge,

§230-m

eing of .
Old: Diock Associafes v. Sullis |
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‘ Note B ) .
Int. vi-Zoning Bd: of Appeals of Town ofj ’

- 7. Roads and highways } o
: If property for’ whlch spec1a1 permlt'

- -dations, -

_ ning  board.
Y 5 PR

Greece, - 1972 69 Mlsc Zd 55
N Y.5.2d. 171

A town zomng board of appea]s sﬁall_
defer taking final action on an area vari- '

ance untii after teferral to a county, met-

" ropolitan _or regional planhing agency B

1978, Op.Atty.Gen::(Inf)}Jan. 19.-
A. ounty plannmg boatd may review

at application “for a 'variance requested-
" pursuant to Town Law § 280—-a. 24 Op
_State Compt. 664, 1968. - - ...

ol 6._' Parks orrecreatlon ‘areas

n \&S% of ‘fact that section of. General
Municipal: Law provu:hng that certain. -

proposed Zoning, actions be submitted to
county, metropohtah or. reglonal agency

) pnor to taking final action 'did not deﬁne

state park or other recreation area’’ and

was- anibiguous as to whether it encom-.
passed state-owned land w1thln a forest. ,
preserve) ambighity would be resolved in
favor “of - property . owner “and therefore
location of land in. State forest preserve
* did not trigger application. of the statute -
to proceeding. seeking. authorization to,
.construct television” transmission tower in
a resxdence-a,gnculmre zone.
. Woodstock, Inc. V.. Town. o'f' Woedstock

. Eriends of
Planning Bd: (3 Dept. 1989) 152 ADZd

' 876 543 NYSZd 1007 _
A county planmng board is reqmred to :

review  zoning regulat;ons which affect

- land ‘within 500 feet of state, owned land .
- within -the.. Catskiil . Pa.rk ,23 Op State
o CqmpL 558 1967. e £

was sought was snuated within' 500 'feet

“of'state highway,. zoning board of appeals
" should refer application. to regional plan--

ning Board for. its report and recommen-
Asma. v,
1969) 31 AD Zd 883 298 NYS 2d 286.

Clty $treets, designa‘ted ‘as- “fouting

Toutes'" are ot state’ hlghways within the
Op.State -

meaning of  -this section.

- Corpt. 74-317..

It is not necesSary ‘that alf Zt:me changes ’
involving real property lying within a dis- .
tance- of five: hundred. fest from a county -
highway be’ referred to the county plan-.-
:17-.0p.State” Compt. 75, .

urcione (4. Dept. .

'of -appeals. .-

1

COUNFY AND REGIONAL PLANNINQ
- Al't 12-.]3"

.8. Smtement of propesed action

- Referrals to county ‘board and to’ coun.
1y plannmg ‘board “of’ proposed amend. - .
~ments. to town- zonitlg ordinance, indicay. - §°
' ing that town intended to repeal thase
provisiohs ‘'which authorize “mining a -

permitted. use. throughout ‘town and g
enact: new provision -which . authorizeq
rmmng as specnal]y permittéd use only iy
‘those areas where it wds currently con.

- dueted,’ adequateiy informed 'boards of -

contemp]ated action to permit’ their re.

- wiew and recommendauon and to satisfy
statutory referral requlrements, though ag
result of town's decnszon to.enact only the

répealer provisions; mining was conduct.

*ed as nonconforming rather than as spe-
cially permitted use at exjsting mining -
sites; difference. betwéen amendmentsas -
.proposed and as enacted re]ated only 10
legal status of use-of currently; operating
mining sités. and was of Little relevance to-
- county board or to town pianmng ‘board,

Gernatt’ Asphalt Products, Tric. v. Town of

Sardmla, 1996, 87 N.Y.2d" 668, 642 '
‘NY.S, 2d’ 164, 664 N.E. 2d 1226

Appllcable statutes-. contemplate thaf. "
county or regional board review and §
make recommendations. onsite plan ap.. |
plication in substantlaﬂy the, same. form - |
"and. content which-is before Mmunicipal -
agency for. final action, and thus,. though
- 'munigipal agency should fiot be obligated
“toimake multiple reférences on applica:

tion, each time a revision is made;- county

or reglonal board should have opportuni-
- ty-toireview. and. make recommendations. .
“oh niew;and revised plans which are-sub: .
' stanually different from the’ griginal pro- ‘
- posal Ferrari v. Town of Penfield Plan- | -
ning Bd. (4 Dept. 1992) 181- AD‘Zd 149,
-.585.NYSZd925 S

.9 Time of referral

' Failure to’ refer- applzcauon for special .
. permit to érect garden-type ‘apartment

residences o county ‘plannirig ‘board pri-

~or:to -submission "of  the matter to c1ty'.' 3
planrirg board wag hot ground far dendal *
of ‘the application; "all that was required

was reference. to the county - planning
board prior to action by the Zoning board
.Shepard - v.- Zoning: Bd. of

Appeals of City of Johnstown, 1982, 113 ~
Misci2d413;.448 N.Y.S.2d 1011, affu'med ;
..92AE2d993 464 NYSZd 479,

126

" county road:di

At 2B

j _ w%,,mwmmendaﬁons—ln general

Mom'ﬂe County Planning’ Councal is
Iy advisory board, though law-in efwr

,m AND: REGIONAL PLANNING

§ 239-m

apphcat:loﬂ Aloya v. Planping Bd. of the:
. ‘Town of Stony Point (2 Dept. 1996) 230

tﬁ Foordinate apd mprove .county- ¥ AD.2d 790, 646 N.Y.5.2d 375.

- wide. planning has changed‘commion-law -
' e .in order to make it. more .

§11,t for mumequhty to disregard rec-
endations of planning: council.
voy, Dodge. West Ridge, Inc.v. Zon—
ing Bd.. of Appeals of Town of Greece;

1972 69, Misc:2d: 55,,329 N.Y.8.2d 171,

Presumption of appmval, rec-
ommendations -,

timie; *litnit, town zoning change ‘was
deerned. approved. Town of - Smithtown

© - Howell, 11972, 31 NY.2d ‘365 339
= NY526949 292NE2d 10.

12’ o Disapproval or modiﬁcaﬁon, o

recommendations

County plannmg comrnlésmn dlsap-.

‘proval of town zoning change was inef;

" fective Tor lack of two-thirds ma_}onty of
'entlre commission. *where ' commission .-
. was 10, be compased of 15 members,”

there. were ‘two vacancies, -and eight of
nine members préesent a meeting Voted;

. ten -votes were' Tecessaty. 10 -two-thirds .

';ma.;onty Tawn; of Smithtowri.v. Howell,

1972531 NY.2d 365, 339 N¥:5.2d 949,
202 NE.2d 10,

" Town' plannmg Board acted: ratlona,lly,
-nict on ' basis of conjectire; whish: it denjed

h applmandn for: spemﬁc pefmit’; to operate-,‘;
y; right-of -
sccesy froni-kennél 't |

dogKeniniel oh.owneis' propé
iy ‘proposed’

not Hieet apphcable stg?ﬂt

distance - requéments for-: -interseéting .
road, - justifying no ‘additional . usage “of
right-of-way until speed limit' was. Jow- .
- ered on. county road. Beckvy, Graveldmg .

{4 -Dept. " 1998) 247 AD.2d 831, -669

. :NY.82d 108, leave to appeal denied.

Apphcauonxfor ‘final..subdivision: pl';t
‘approval wasproperly treated as “having
been:turned down by seven.member town

- planniing board, even though four mem-

bers of board voted in. faver, of: approval

-eht;"concurrence of four. of sevén board
meribers made resolution valid actiofi of

board, and failure of board ta'inuster. five
“votes' in favor as r‘equn'ed by’ General

127

"Absent valid dlsapproval by countsy.
. plamnng commission -within specified

that land “hereby is rezoned”;

_Compmiission.’ properly - deemed resolution

* to,_ be_one filed under -Nassau County
 charter;, and dlsapproval having Been Teg- .

istered by vote in excess. of réquired. two-

._thirds, subsequent supplemental hearing -

when Commission decided: to adhers. to

. deternmiination. was effective. notwithstafid- ‘
ing only three comrhissioners voted for . .
- 'such'subsequent resolution of adherence.

“Incorporated Village of Farming dalé V.

TInglis (2" Dept. 1962) 17 A.D.24 655 230

NY.$.2d 863,
* Action of towi's prmc1pa1 p]anner in

. *.disapprovifty the rezohing of tract was. - -

not’ equivalent to the. plahning board's

. dlsapproval of -application ‘which would.
require a.town board vote of a majority.
plus one'to- override, since power to-pass . -

“'on zoning applications was vested solely
in board -which must act as a. boatd,
Weinberg v. Town of Clarkstown;,’ 19'73
78 Misc. 2d 464, 357 N Y.8.2d 332, :

Busmess owner who had been afforded
proper hearing’ with due noticé and op-

portunity to present'all of his evidence to -
local - zoning board -with respect to its -
" application for approval of business signs -

-was: not. deprived .of any-of his: -constifu-

tion'.creating - Monroe - County.” Planning
Council " whose  adverse decision was
binding in-absence of afﬁn'nanve vote of
Toajority:- plus one of zoning board: mem-
“bers:: McEvey Dodge West. Ridge, Inc:.¥

13; -‘—s Arbltmryr and capricious deter-' . '

’ mlnations, recommendatio

Fact that -city’s.. apphcatron fo con-
struction .of replacement: of swimmiing .
. pool on’ land-located: within ‘one :mile. of |
one member voted against; o one: member .
* abstained, dnd onemembeér was not pres:

airport. was denied by county.planning

‘director and- planning beard. while appli--
. cations.made by othiers were. grasted-did -

not establish that denial was arbitrary

and. . capricious ;where facts warranted.

_findmg that dec:smn was made reason:-

. . Note'13w -
Mumc1pal I.aw consututed d1sapproval of _

‘Where it had been resolved by \nllage :

character-

~ jzation by village of its resolunon as one
made prior to taking final actioh was .

~-érronedus, and hence County. Planning-

" tional . procedural safeguards, by. this sec-

Zoning Bd. of Appeals.of Town of Gr'eece, .
. 1932 69 ‘Misc, 2d55, 329 N,YS Zd L71

G
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" ably. City of Rochester v. Monroe

678."

eral

Both recommendatlons of reglonal
splanning board with respect to proposed .

changeof zoning and statement of rea-

sons therefor must be transmitted to the

- referring’ municipal agéncy in: written

form, ‘and where county plannmg board. .

. cigd- apphca.tlon for rezoning by writ-
_ten Ummary. report but failed to. put

statement of reasons in writing the disap-

. proval “Was ot effectlve and did not acti-
" vate provision that to. overrlde pla.nnmg
board’s recommendatlon a ma_]onty plus

one vote of the local agericy is required. .

Voelckers v. Guelli, 1983, 58 N.Y.2d 170,
460 N.YS 24 8, 446NE2d 764, o

. Zonmg board of appea]s ongmal vote '

on grant of use variance to gléctric utility

was a nullity, where utility had been de- -

prived of an opportunity to appear,af that

‘proceeding, and where:board lacked jur- -
isdiction.to determine the matter until it -

had received recommendanorf‘aud state-

“ment_of. reasons: from. coimty planning
board or 30 days.had passed- without
respense from that-body. . Zagoreos v, .

Conklin (2 Dept. 19853 109 A. D.zd 281, g aby agreement to. exterision ‘of fime

-491 NYSZd358

Town ‘board’s - fmlure o wa:t for 30-

da.ys to. receitie. report: from: county plan-
ning comnnssaon, as'required by applica-

" ble zoning:stanite, before taking final :ac-

tion on: proposed Iocal ‘law establishing

.meraterium on issuance -of new bmldmg,

- -permits rendered. moratoritim invalid-as

- _]unsdlctmnali.y defective, absént any indi-. .
_that: moratorium’ was: e_stabltshed .
" pursuant . to- ekércise - of town's: police
:Caruso v, Town' of Oyster Bay,
1997, 172 Misc.2d 93;-656 N,Y.$.2d 809, R

-cation’
' power.. -

; afflrmed as modlﬁed' 672 :NY.8.2d 418,
- Whete re“port of. t:ounty pIénnmg agen-_
variance referred to.it by mumolpal, zon-

‘ing board: of. dppeals was made’ on. print.
ed form and.did ‘not, on-its face, indicate.

decision dzsappm\mng' proposal ‘or.ong -
; appm\rmg same: with - mod1ﬁcatzon. bare -

_ majority vote by-muinicipal zoning board
Jof -appeals” was sufficient: to. -authorize.
granting. of variance.: Le}sure__Tlme

Cos&n
ty, 1974 81 MISC 2d 462 364 NY .'&d_.

‘referrmg agency,” .
could act: without such report; granting - -
- of . extenision-of 'time ‘1o’ county .planiiing

“wendsdal, 1977,

Al

COUN'I'Y AND REGIONAL PLANNINQ,;_ '
-  Art 12 |

Sales; Tric, V. Wanng. 1977 91 Mlsczd |
: 633 398 N.Y.s.2d 493

¥ x_‘

ning agency " :
Town board's approval of. rezonlng res.

. alation by simple ‘majority ‘vote did ngy .
‘vielate General Municipal Law provision
' precludmg ‘iinicipal ageney ‘from acting
‘contrary to plannmg agenty's recommen.,
" dation except by vote bf majotity phus ong |-

‘ . 15. — Time of report report by plan.
14, Report by planning agency-—ln gen- . '

of its members if’ agency dlsapproves pro- |

posal~’ . recommierds’

modification, ,

where pla.nmng agéncy had-reportéd dls- ‘:

approval of landownél’s proposal more -
- than 30 days after.referral, and: board

gave sufficient . constderauon to reason.

able alternatives. to landowner’s proposal. b

Comniittee to Preserve Character of Ska.

heateles v. Major- (4 ‘Dept, 1992) 1187

appeal” denied. 82 ' N.Y-2d* 652 601
NY S 2d 582 619 N E.2d 660:..

* In'view of this section. pro\ridmg that if -
county plannmg board failed fo report

' '_ADZd 940, 591 N.Y.S.2d 648, leave tg .

within 30 days “or stich longer periad as

may have been agreed updn by it and the
eity. planmng ‘board

department was a- d;scretlonary funétion,

as opposed to & meére’ ministerial ‘aét, so

for filing of report by. cotnty. planring

."board “cotld .only have.been.made by f
- ‘ounty planning.: department ‘and city |

planning board, and-actions of employees

,plamung department. in extendmg 30-day
itation were.

plannmg board, 'Vandepveer,v. . Vanrou-

89 I\dlsc?..d;’\ 604, 39
NYSZleﬁ

“genieral

~'Where- town. board Dven‘ode county' A

s plannmg ‘commission's - disapproval. of
ey ‘with respéct o application .for zoning -

change in.zoning of property. sitnated
within300 feetof tows boundary, change

of :zone ‘became “final and binding and -

planning: ¢commission thereafter. had nej-

16 0verrid.iug of recommendatlon—ln-

“af ¢ity planming departmem and county -

nothinding upen. «ify * | ?

ther. right. nor “power- to.-veto: change. .

We're Associates Coi. v, Bear ‘Dept.

_'1976).35 A.D.2d 846,317 Niv:S:2d 59,
. affirmed. 28 N.Y.2d 981, -32

838; 272 N E Zd 338.
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o pr 12-B
Fere county pla.nnmg agency ‘ap- .
roves zoning' matter referred to it by

'wtthm applicable time period,. bare. ma-

’ ‘[0 gke final action on proposal without
repoft by p}armmg ageticy; . it is only.
when planning agency disapproves pro-

.+ pgsal or recommends modification there-

- of that this section requires vote of 1 ma_]or—

- ity plus one of mummpal body in order to

"take - final "action’ contraty t6..planning.
agency report. Leisure Time Sales, inc,

v. Warihg; 1977, 91 Misc.2d 633, 398

CNYSZd#eE ,

Where acuons of employees. of clty

. planmﬂg department -and’ county plan .

" ning department in-extending 30-day lim-
ltatlon for filing:of report by county’ plan-
ing departiment were not bmdmg Apon
" ity planning, board and where city plan-
ning bpard repudlated late: filing, of such
_repart, city planmng ‘board's simple ma-

- which-disapprdved- of. developer’s teduest
for- special -pérmit>-to - build- apastment
house.” Vanderveer' v.’ Varirotuwendaal;
1977, 89 Misc:2d 604; 392 N.Y.S. 2d 216.

" Termi “conaty plannifig agency; g_mthm

* this*section providing that edch munici-:
_ pal body having Junsdxcnon to} issue spe-
cial Bhilding permits’ shall before taking
final actioh-refer them to: c.ou.nty ‘plannig..
' agéncy and, if p]a‘nmng “ggency disa ‘E
. proves proposal or. recoriimends modi
. cation: “theredf;” rmmlmpal “body " having

Jjrisdiction shall Hot act contrary to'sucly,
disapproval of recommendation except by,

a vote-of & majority plis one of all. -the’
members, . included : comm:ssmner of

_county deparl:ment of planning; .and ‘once,

- of permit;-city planningtboard should not.

. out & vote of a majority- plus one 6f .all
nmiembers -of board. - Vanderveer v. Van
Rouwendaal, 1973 75 Mlsc Zd 593 348
NY.8.2d°55. . K

 protiidirtg that bath the “comninion couificil: -
and*the’ planmng commission must’ ap-.
prove the issitance ‘of special permitsand

e touhty planning ‘board* dlsapproves

& permit applicatiori &t approves it with:'
modlﬁcanons then both the couneil and-
e planning .commission ‘must. approve
the: appllcauon by the -one vote margm

'cm}m AND REGIONAL PLANNING

anicipal zOnmg body, ‘or fails to act a sitch | actmn.r

vote by municipal body. is sufficient

* | jority Vote was, suffment to override Te-
port of county planmng deparfment ’

have acted contrary:to ‘digapproval with- -

- Whre 2 cxty has a zonmg ordmance :
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Note 17

specnf‘ ed m.,::hls section and. must state in

the approval resolution the reasons for -
1980 Op.Atty Gen.  (Inf)
une 11.

- A town board of zorung appeals con-

sisting of five members may hold a meet-
“ing-at which three members ‘are present

to-consider  the' overruling .of a recori

* mendation-of the Rockland county plan-

ning board drd thereafter at a later or

‘adjourned meeting legally  provided ‘for -
and- properly assembled’ vote on'such
measure’ or. thmugh poper - proceclu.res

recongider a” ‘previous vote énd if four. -

votes are cast at such’meeting on'a prop- -
er resolution in the affirmative for over- .
ruling the recommendation ‘of the Rack-
Jand :county planning' board, such- action
A8 valx_d 21972, Op.Atty Gen (Inf) Mar ‘

Y a cxty havmg a zonmg ordmance

prowdmg that both 'the commion couucd
and the planmng ‘cofnmission must ap-
prove the issuarice of a specla.l permit, if .-
the county planning board disapprdves
the appllcatmn or approves it with modi-
fications, both those bodies muist approve .
by the.extra vote specified in this section-
-and raust state in the approval resolution

the reasons' for such acnon 1980 Op .
Atty Gen (Inf ) J une 11. :
17. i Reasons, overridmg of recom- 7

e mendatlon

It was unnecessaly for town board 10 -
include statement -of ‘reasons. for.acting
‘contrary, to recommendaiiori of county " .
.division. of - planning and - -development -

" where the memorandum sént by the divi-

* ‘siom purport.ed to approve proposed zon-~ -
 commissioner reconriended disapproval -ing law "with modifications” but did not

suggest. specxﬁc modlﬁcamons or clearly
-and amequivocally prescribe a course of
action. for the town: to follow prior. to.
enactment of the zoning law, . Weinstein-
Enterpnses, Inc. v. Téwn of Kenx (2 Dept. -
- -1987):135 A.D.2d 625, .522 WY.8.2d 204, -

-appeal .. denied - 72’ Nde BOI 53(_)
N Y‘S 2d 553, 526 N E2d44, -

Reqmrement of this‘ section thatt rea-
sons 'for everriding modifications of cotn:
ty planiiing board be sét fortl in adoptive
‘résolutioii is- jurlsdmtlonal in fiature and,
~hence, strict compliancé is not compulso—
Ty ancL ndncmm“ipance will not.invalidate .
rezomng 'Bloomv Town: Bd. of Town of
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 Yorktown' (2' Dept. 1981) 80 A.D:2d 823,
436 N.Y.5.2d 355, TV
" - Ofdinance which rezoned appellagls’

11-acre parcel of land from residential to .

planned developmeént extraordinary was
void, where the proposed amendment
‘was not approved by the. county planning
department, where the city - planning

board failed to state. the reasons-for its -

,af)pros'fal, and where the amendment. was

. not supported :by any evidence that it

accorded with the ¢ity’s existing or.evolv-

‘ ""-ing plans for development of the. area.
' Hale . City .of Utica (4. Dept. 1978) 61

A.D,2¢'885, 403 N.Y.5.2d 374,

section, by adopting:resolutions. of intent
to rezone and rezoming without stating
reasons for its failure to incorporate these
recommendations,  Bliek v. Town' of

Webster, 1980, 104 Misci2d 852, 429 .
NYSs2d8iL T T

. Rezoning of : prope y from_ G-l

Planned Business District to.CRS-Region-

al Shopping . Center. District was_not. in-
valid :for[ailare of town to comply with

this section by - setting ;de_'thﬁ:‘ea'sqn‘s,in :

adoptive resolution, for overriding modifi-

_cations made by county planning board

where governing statute was not this sec-
tion, but Westchester County,Administra-

“tive Code, L1948, c. 852, § 451 merely

* requiring “‘town to adopt a’resolution in’
order to override-modifications made by
.county planning board.- Bloom v. Town
Bd. of Town of -Yérktewn, 1980, .102°

‘Misc.2d 938, 424 N.Y.S.2d 983, modified
on other' grounds 80-A.D.2d. 823, 436
‘NX.82d355. . .. o v

- County planning board, having'chosén -
~'to-tespond to referral made by tdwn in
. Tespect to proposed Zoning change pursu-

ant 16 Westchester Cousity Adrhinistrative
Cide rather than pursnant t¢ this section,
could not thereafter  impose saction of

illegality” of “rezoning upon’ town for fail- -
. ure to comply with reguirement of this
* section that reasons for action of town in

overriding. board be:set. forth in adoptive

resolution, . Bloom v, Téwn Bd.. of Town ™

of Yorktown, 1980, 102 Misc.2d 938,424,
N.Y.S.2d.983, modified on, othet grounds

. 80-AD.2d 823,436 N.Y.§.2d 355, -
" . ‘Otice -courty planning béard -optéd to

‘respond’to referral by-town'in respeot:to

. accordance with mgjority :vote did not -
_ "Where county - ‘planning . commission. -
made certain recommendatiens in report .-
“filed with town:-board, board violated this

460 NY.S:2d 8,446 N.E.2d 764, - .© -

_mits applied te claim, in which. objectors
. sought to annul special ufe permits for

- with stafuté. requiring referral of zoning

.. "Statite of limitations
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zoning® matter pursuant. to Westchester -

County Admiinistrative: Code; claimed ne. -
cessity for town to comply with réquire.
ment of this section. by getting-forth rea.
sons for its action in overriding board in
‘adoptive resolution was-obviated. “Bloon
v, Town Bd. of Town of Yeorktown, 1980,
102 Misc.2d 938, 424 N.Y,5.2d 983, mod.
ified on:other grounds 80 A.D.2d"823, &
436 N.Y.82d355. - -

18, Redew v i

" Direction by the cguit that town super. - 3

visor and town: board rézone premises in
constitute an encroachment op legislative
‘functions as folléwing detéfmination that -
‘coimfy plamning board recommeéndation

. against rezonirig Wwas inéffébtive to trigger . "] B
the iajority plus onie vote requirement = .
. for a cotitrary. decisiof; dlt that remained -

‘wis ministérial conduét. Voelckers v,
Guelli, - 1983, =
‘There was 1io judicial usurpation of leg- -
islative function of town board: concern:
ing rezoning where Article 78 proceeding
brought .up .for review only supervisor's -
ruling to effect that majority plus one-

vote was required in view. of recommen. - |E

dation 'of county planning agericy: against -
zoning change ‘and. the courts did not

pass on propriety of the proposed change
- but, only determined that" county board's

recommendation was not- effective; thus
requiring only majority vote for approval,
Voelckers v. Guelli, 1983; 58 N.Y.2d 170,

¢ . Objectors’ claim could ‘hayé ibeen ré-
solved in Article 78 proceeding and, thus,

~30~day- statitory.limitations  périod. for -
Article 78 proceeding seeking judicial re-

-view of town approval of special use per-

constiuction: of cellular telephone tower

and utility buoildihg oo’ ground that town. -~ §-

planning board lacked jurisdiction to: is- .
sue permits due'to its failure. to- comply

actions to county,. metropolitan, . or, re:
‘gional planning agency. Stankavich v.
Town of Duanesburg Planning Bd, (3~
Dept. 1998) 246 AD:2d 891, 667

NYS2d997. “- .

limitations .did "not préclude
Article 78 proceeding te review deter- |

=

- NY.S.2d 29:

J _ 8 NY2d 170, 460 - | -
NY.S.2d8,446 N.E2d 764, - " 0 -

“filed in the office, of the clerk of

- develo

_ :.th

. B e . . . - \ ’ - o

.qusi'rﬁi‘giggdcggif; nmf Appeals, .. . Courity planning board's recommendat

) S Cf 0 Tecoml- . tion Pl S -rommnenaa;

%_&%Eﬁ 1-0f Colindy Planining: Commeh b ey ey pomed stadiuin was not
dony based: mpon Board’s failure 10 . .4, 1g nor final but could be éverridden ..
Seaply with majority plus’ one vote re- o7 oo of city planning' commissiofi-and -
dﬁﬁéﬁéﬁt’::' Bourd's * failuze: “to ‘comply- - thus. such determination, since adyisory -
. ihymajority plus.one vote, requirement.. . only and not final, could not be reviewed

S ctitited jurisdietional defect. South .. i1 Afticle’ 78 “proceeding. - Rickett v,
‘Aadubon’§d¢., ‘Ine, v Board of . Hackbarth, 1979, 98 Misc.2d' 790; 414
Zoning -Appeals ;of Town.of Hempstead ;.- N.Y.8.2d 988, affirmed in part, modified
(2.Dept., 1992)- 185° A.D.2d 984, 587 211 ;;ﬂ‘fosxl:zc:it}ggzl‘jlgl'ohnds 69°A.D.2d 222,
S Co o 41BNYS.2d 827 o cn T L

-, Referral of certain proposed: subdivision' plats to the
- county planning agency or regional planning council;
;. veport thereon;” final action - | -0 o o
" [As added by L.1968; c. 962. S, also, General Municipal
“Law §'230-n, in’ Article "12-C, “Intérgovernmerital Relationis
o Counetls, posgl ¢ e LR T R

]
U

1. Definitioris. As used herein: .

(a) The term “proposed’:as used in sibparagraphs (ii) ‘and. (iii) of
paragraph (a). of subdivision three of this section shall be deemed to
include only. those. Fecreation” areas,” parkways, ‘thruways, ‘express:
 ways, roads or highways which are shown ‘on a county.comptehen-
sive. plan, adopted pursuant to-subdivision seven of ‘section’ two
‘Hufdred thirty-nine-d 'of this’article,”or shown on an official ‘map
- adopted pursuarit to section two htndred thirty-niné-e of this arficle. .-
{b) The term "undeveloped plat” shall mean those plats already-
led in the- office . the ‘county. in -which such, plat is
l_qciapgd ‘where twenty percent or more of the lots within the plat are. |
uriimproved unless existing conditions, such 4s pobr drairiage, have =
prévented their development, * .~ o o
. -{¢) ‘The term: “‘referring body" shall. mean the city, fown-or village
body auttiorized by-a municipal legislative body to.approve prelimi

. nary-or final plats; or. to. approye’ the devélopment of undeyeloped |

Plats ‘and/or:plats- already filed in the office, of the county clerk.

"2 Referral of proposed plats: I any Gity, town of village which
-is locdtéd in a &o¢ , town, or vila

. ocatéd in 3 ‘untywh_lchhasa qbqhty‘plaﬁnihgageﬁcy authorized .
by the county-legislitivé body to teview preliminary or final piait"s” or . -

- to-approve ‘the /developmient of ‘undeveloped -plats, the clerk of thi
-. municipal planning agency, upon receipt of ‘application for preliti-

nary -aﬁdﬁdr_,.ﬁ;ia_l?@gépmvaL of ‘a subdivision 'plat .or proposal to-
ctop an und‘evelpped plat and/orplats already filed in the office of
ie county clerk,:ghall fefer; certain, of.such plats ,t‘o. th‘eis:;cpﬁn'ty

AUREERERE [ ) R

P lanning ‘dgeney.: __Ii'r‘sfhe‘. absence of a coiinty planning agency, the °
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Notes of Dec1smns

prisdiction 19
foratoriums 21

.equired materials 25 .
tanding to chailenge. 175
ufficiency of evidence 20
‘gid.determinations 13.5

. Construction withi other laws.

Validity of moratorium on issuance of
wilding’ permits for ‘multiple - unit dwell-
1gs was not dispositive of which zoning:

aw applied - to?. particular' applieation.

lonsvalle v. Totman (3 Dept. 2003) 803 -
. D.2d 897, 757 N.Y.8.2d 134. -Zohing
ind Plannmg &= 376 S '

3, Necesslty of refergg, generallj" -
Cafuso v.. Town of

rolume] affirmed 'as modified 250 -A.D. 2d
339, 672 N.Y,8.2d 418. '

.General ordinanee eliminating reqmre—
nent prohibiting eity eouncil from- acting

majority vote for.approval of a project
contrary -to. board’s recommendations

squarely fell within' General Mumicipal--
Law requiring that sll zoning sctions and -

amendments affecting, real propertf‘mth—
in 500 feet from the boundary of any city,

village, town, or exisfing or proposed, .
county or, state park or road, be referred :

to the county - plaining boardi for review,

and therefore city defendants’ faflure to

vefer ordinance to county planning board
was a jurisdietional defect rendéring its
enactment; invalid; by its very tefms, drdi-
nancé affected 2’ change'in the regulations
applying to all real property with the eity,

afid necessarily iticladed real property sit~
uated within 500 feet of boundaries; areas, -

and roadways,’ Annabi v. City Council of
City .of Yonkers (2 Dept. 2008).-47 AD.5d

856, 850 N.Y.S.2d 625 Zonmg And Plan- :

ning €= 133
Town plannihg board: was. not reqmred}
to submit Parts 2 and 3 of full enviror-.

mental assessment. form (EAF) to county -
‘planning board as part of “full statement".

of {the] proposed action?”; rourtty planning:
board had in its possession the same ma-
terial that town planning board was con-

‘sidering in wmaking its .determination -of.
significance: - Batavia First-ex rel; Wilkes ' -
v, Town of ‘Batavia, (4. Dept 2006)..26. .
A.D.3d 840, 811 N.Y.5.2d 236, reargament,

.denied 28 A.D.3d-1257, 813 NY\.S.2d 680,

leave to-appeal denied 7 N.Y.3d 709, 822"

NYS2d 57, 856 NEEd 1172, reargu-
K

yster Bay, 1997, '
72 Mise.2d 93, 656 N.Y.S.2d §09, [main.:

55

" ment 'denjed %NYSd 922, 827 NY82d S
691, 860 N.E.2d 993, Zomng And P}an- T
. qf,:mg@431 :

&Vﬂlage soning board of - appeals failure

" to comply-with statutory requirement; that *
" it refer to county plarning agency or re-

: gmnal plarining -council. a proposed area

. variance which would affect real propelgty Ll
- within 500  feet -of boundary of adjacent.

_town was not mere. procedural irregulari-

Cty, but was Junsdlctnonal defect involving' . -

N vahdlty of a legislative act; and thus. an--
~ nulment.of beard’s. denial. of area variance

was warranted. Lamar Advertising of-.

Penn, LLC v. Village of . .Marathon (3
Dept. 2005) 24" A;D.3d 1011, 805 NY S 2d’
. 495, Zoning And Planning &= 531 -

. amendment, and thus law was invalid; lo-
cal zoning ‘eode provided that town, board

-~ had to provide such notice at least 10 days
rontrary.-to recommendatmna of county
plannmg board and substituting & simple

-prior to date of public hearing. . DPalrym-

195 .
- Fown. zomng board of appeals’ alleged

. faﬂure to, comply with the statutory rex .
quirement that it refer to the county plan- -
. ning agency.or regional planning council & .

"proposed -action which would affect réal

defect.invalving the validity of a legislative

act; Zelnick v, Small (2 Dept, 2000) 268 ~
AD2d 527,702 NY.S2d,105. - Zoning - -

And Planning & 358.1.

ferring ' iunicipal zoning - ordinance * {o
. eouhty planning agency before enacting

involving vahd1ty of legislative act which
. was reviewable in a declaratory Judgment

ry Judgment &= 129,
- 2. 5 Requu'ed materlals n

processmg faemty on a 48—acre ‘parcel.in

© Proper notice of proposed. amendment "
to-town law proh1b1tm1g, new mining activi- .
ties -was ‘not given to -all municipalities - -
within 500 feet of property- affected by-

ple Gravel and Coniracting Co: v. Town of = .
. Erwin (4 Dept. 2003) 306 AD.2d 1036, 758
NYSZd 765. Zomng And Plannmg e

- property within 500 feet of the boundary . o
of an 'adjacent town was nof a mere proce- . - -
- dural irregularity, but was a jurisdietional -

City’s -alleged fallure to.comply with,
. General Municipal Law requirement of re-’

the ordinance was nct meré procedutal
. irregularity but was jurisdictional defect . -

action., Ernslex Canst. Realty Corp. v. .
City of- Glen Cove (2 Dept. 1998). 26, .
© AD.2d 836, 681 NYS2d 298, Deelarato--;'_ e

’I‘own planning board, 'in’ referring to,- .
county” planning agency a manufacturers
application for site plan approval and a S
. special use permit in connection with its - .
plans to build a mushroom production and : -

" where, at:tinie of its: recommendation, -

- ter School v. City’ of -Albany, 2005, 10,
Mise.8d 870, 805 N.Y.S.2d 818, affirmed a§ ...
" modified 81 .A.D.Sd 870, 818 N Y‘S 24 651.

‘town, did not fail to provide the agency
with all statitorily requived materials,

agency- had .before it all the stndies and ..
documentation that the board considered -

" in issuing-its resolution, Basha Kill Ared

‘Ass'n v. Planning Bd. of Town of Mama;:
- kating (3 Dept. 2007)46 A.D.3d 1309; 849

NYSZd 112.- Zomng And Planmng @@ '

438 .

) 3. Zoning regulatmns o

City zZoning ordinances, .whlch dld’ not. -
hst gchool a8 allowable prmclpal accesso--
" ry, ‘or speclal ‘permit ‘use in 'epmmerecial

- distriets, " denied edvcational instititions

opportunity to apply for speclal ue pér-
mits, and thus were unauthorized and un-
constltut;onal, :Albany Preparatory Char- -

Zomng An¢ Planning & 76

"City law regulating height and locatmn
-of telecommunieations towers. wag' zonmg )
- ordinance, that city was, required; under |
General Muriicipal Law, to refer to appro-'
pmate ¢ounty planning: agency or regwnal :
planning council for review prior to its
enactment; rathier. than a Iawful exercise -

. of ‘municipality’s.-police power.  Indepen- -

. &Gnable, where meagurement was- taken. *
‘from 2 road-side truck turnaroumd, which,. -

_' 653, Zoriing And Planning ¢= 431 .

_ was ‘required fo determine whethei use
could be permitted as-a “similar use” uns

. lse proposed by corporatlon involved ‘the -

" dent Wireless One Corp. v: Town of
' land Planning Bd., 2002, 191 Mise.2d 168, -
738 §3Y82d 829, Zomng And Planmng-
- g '

4 Slte plan approval 3
Town planning board’s measurement of .

" 500-foot distahee from beundary of state-

owned_recreatm_n area, used in-determin- .-

" ing whether corporation’s .proposed use..

.was subject to review by the county: plan-.'
ning board, wes not irrational or lunrea-

.was. the’ closest -of . the :proposed. uses,
along an exiating). nearly - stralght roadway:
- leading directly to the recreation ared en-
" trance. Woodland Cofmmunity. Assn. V..
.Planning Bd. -of Town of Shandaken (3 -
_“Dept,. 2008) 52. A.D 3d ;991,860 NYS2d

Water collectuon and: transport: proposed
*by corporation. applying for site: plén ap- -
- proval was not a special permit- usé; and
therefore town zoning' board of. appéals ©
" '(ZBA); rather thar-tovm. planning board;

der town- ‘goning - céde; town Zohing code
identified relevant special permit use as.
- “%water bottling and related nges;” and the-

“date religious, use, must be: made.
l‘mond v. -City of New Rochelle .Bd. "of -
.“Appesls - on. Zoning (2 Dept.. 2005) 24

,:.A.D 3d. 782,809 N;YSZd 110. Zonmg
56 A

~ salgrof spring water for non-potablepur- .

poses, and did not involve the bottling. of

. water at any location. Woodland Commu-

nity Ass'n v. Planming Bd. of Town of
Shiandaken (3 Dept.- 2008).52- A.D.3d 991,
860 N.Y.8.2d 653 Zomng And Plamung
&= 43]-

Town . board’s submlsslon bo county
planmng ‘board - of proposed zoning
chianges; slong with' .draft gerieric envi-
ronmental . impact statement (DGEIS) .

prepared: ‘by waste facility that requested -
rezoning of 75 acres of -its property to
construct new hazardous waste streatment:
Eacility, contamed requisite full statement .

. of proposed zoning action so0 as to comply

with applicable general municipal . law;
.DGEIS was adequate substitute for com- -

-pleted ehvironmental assessment - form

that was required. Fleckenstein v. Town
Of Porter And Chemical Waste Manage

ment, LLC. (4 Dept. 2003). 309 A.D 2d
1188, 765 N.Y.5.2d. 123, leave to appeal
deied 1 N.¥:3d 509 T NY.S2d4 18, 808
N.E2d- 1277, Environmentsl Law: &=

606° Zonmg And Plannmg & 193

5. Use or area vanances

Clty p]anmng bodrd, in emsxdenn‘g site
pian and -parking plan in "connection with .

Mary-' - application: for permlsslon to. construct .
“house of worship, was not reqmred to take
P account of potentlal growth in.applicant’y
i membershlp, or possibility that appleant
might re-use its emstmg nearby . facility
for religions purposes, where board was

net lead ageney, only involved -dgency.
Turkewitz v. Planning Bd. of City of New:
Rockielle (2' Dept. 2006) 24 A.D.3d 790, 809
N.Y.82d 113, leave to appesl denied 6 -
NY.:3d.713, 816 N.Y.8.2d 749, 849 N.E.2d

. 972, Zonmg And Planmng & 388 °

While' rehglous ingtitutions are not ex- '

_empt from loeal zoning Jaws, greater flexi-

bility is required in evaluating. apphcatmn

- for religious use than application for an--

other use and ‘every effort to- accommo--
Rlch- .

AD2d 782, 809 'N.Y.8.2d 110. Zomng

~ And Planmng &= 288 -

Detennmaﬁon of city's zomng board of

" appeals granting several area variances o -
~congregation seeking o -comstruct. syna-
. Bogue way rational and not grbitrary and -

capricious; where synagogue was. .permit- .

. ted ag of yight in velevant zoning district.
Richmand v. City of New Rochelle Bd. of 7

Appeuls. on- Zomng (2 Dept:. 2005) 24 <




And_Planning-¢= 503; - Zoning And Plan- *
ping €2 608 -0 0o oL
6. - Parks or recreation areas
. State-owned lake was not a “recreation
area” within meaning of section of General:
‘Municipal Law requiring referral of vari-"
.anée request to county planning lbqard_
where ‘the: property is located within 500
feet of retreation area. Sacandaga Park
‘Civic Ass'n Inc. v. Zoning Bd. of Appeals’
of Town of Northampton (8 Dept. 2002)
296 A.D.2d 807, 745 N.Y.S.2d 838. Zoning .:

And Planning &= 278.3; Zoning And Pl - - ¢y nlanning board improperly delayed - -

ning €= 531 % - _
12. — Disapproval or modification, -
" recommendations L

AD.2d 831,669 N,¥48.2d 108, [main vol-
- ume] leave to appeal denied 92 N.Y.2d
801, :677 N.Y.S2d 71, 699  N.E2d 431.%
" Aloya 'v. Planining Bd. of the Town of.-"
Sbonj,ryPoini:.(Z Dept. 1996) 230 A.D.2d 790, .
§46. N.¥.8.2d 375; [main volume] leave to-

Y.8.2d 474, 704 N.E 2d. 227, -affirmed 93 .
' II:TI.Y.zd 334, 690 N.Y.S.2d 475, 712 N.E.2¢
* Town planning board, in granting many-
facturer’s application {or site. plan’ approv-,
" al and & special use permit in conpection’.
with its plans to build & mushroom pro-
‘duction and processing faeility on ‘&
" 48-acre parcel in tovm, did not act con-
trary to- modifications recommended - }:y
county planning- ageney, where board in- |
corporated the -recommendations ‘into its
resolution, ineluding landscaping . provi-
. sioris to mitigate visual impaet of the pro~
posed factory, the submission of a water ;
conservation plan and an-odor. mitigation
- plan, and the irelusion of benehmarks for
monitoring progréss. . Basha Kill- Area
- Asg’n v, Planning Bd.. of Town of Mama-
kating (3 Dept. 2007) 46 A.D.3d 1309, 843 -
' N.Y.S.2d 112. Zoning And Planning &=,
. 882.6! Zoning And Planning & 3841 "

. 135. Void determinations

“Village's failure to provide county plan-: _ mission was ok 8 -
ing commission wi ' NeCess arty to article 78 proceeding = -

ning ¢ommission with.all of the materials - heces }ﬁ }%}cq 3&3& vondco ok paredl oF -
real property, .which :challenged" town

" 'board’s denial of special nse permit, al-
though town board was required to refer.

-, application to ‘commission, and commission . -

* recornmended that permit be-denied, since - -

' board,through super-majority, could have - -

-which village needed to pass & new oning

- résolution; including the final version and .

" comptete text of proposed new.zoning law.
‘to rezone area of village from com_merelgl_‘
" to residential, and the. final generie envi-

. ronmental impact statement, for the -rqquﬁ- :
site80-day period befere village acted and

- adopted zoning law, rendered zoning law
- ‘and"-comprehensive master -plan void:
LOS Realty Co., Inc. v, Incorporated Vil-
 lage of Roslyn (2 Dept. 2000) 273. A.D:2d

-h

: -5‘1_

474, 710 N.Y.S.2d 605, leave to -appesl

denied 96 N.Y.2d 705, 723 N.Y.8.24 131, _' :
" 746 N.JE.2d 136. _‘Zoning,fAnd.'lj'lanmngi@

193

"]4 "Report by planning 9#“!“1!‘5 .

. general ST
Caruso v. Town of Oyster Bay, 1997, .
172 Misc2d 93, 656 N.Y.S.2d 809, [main

volume) -affirmed as modified 250 A.D.2d-

639, 672 N.Y.S.2d 418.” R
15. —— Time “of Téport, repoit by
planning agency o

review of telecormunications - petitioner’s
application for site plan approval for pro-

posed telecommunicatiohs tfiwqr gitzl; %?ﬁg_;.

' : o td Thent- 1098) 247 - tHoners  submitted application, ineluding .
Beack 'v. Gravelding (4 Dept. 1998) 247 coplos of site plan, 4 requited by- local

-goning ordinance, information provided by

petitioners ‘was. sufficient 'to satisfy re-

.quirements, and even if it were reg;bn:liﬂe .
for: planning  board ‘to delay considera on ..
of é.gpjlipation until all board §net1'inbe1:i had ”‘ _
; ; . adequate time to review application, it was: - .
sppeal granted 92 N.Y2d 813, 681 ~.mgmmble, for board to fall o address
application priot to public hearing. Inde, "
pendent Wireless One Corp. v. Towm.of | ‘
Maryland Planning Bd,, 2002, 191 Mize2d -
738 N.Y.8.24 829.. Zoning And Plan- .

"168, 738 N.}
ning &= 439.5 i ;
175. Standing to challenge - B
" Adjoining landowners who were affect:

ed by land use détermin

review that Gereral Municipal Law r‘e?
quired, had standing to assert thetenact- -

ing municipality fafled to eomply with pro-- .
. 'ce%m,'al reguii'ements of that statirte with -
 respect to adoption’ of adulf student hous-. .
' iing.law and revised coriprehensive zoning .
law. Village of Chestnut Ridge v. Town of .

Ramapo (2 Dépt. 2007) 45 A.D.3d 74, 841

18, Review LI
.County planning commission was not 2

" voted to override commission’s ‘decision;
- bus did niot, and tovm’s action was. thus e

‘final " agericy actiofi-réviewable in Sach-g -

‘proceeding. Headriver, LLC v. Town Bd:

v

.. Plamningesqog - - % E
7 Under a zoning ordinance which author- -
' zes'interpretation. of its requirements by

tion that wﬁ;ei

 subject fo review under Genersl Municipal -
Lav'zv, and adjoining municipalities that - -
necessarily had same interest in regional .

~ * And Planning &= 387

N.Y.82d 821 Zoning And Planting &= -
NS5 S L

- variance,- where . petitioners knew. who

., were” the applicanits. for: :the .zoning

" changes,  who weré ‘the- owhers of the
" . property, who wéré the: developers, and:

1

of Town of Riverhead, 2004, 2 N.Y:3d 766,

- 780 N.Y.8.2d 505, 813 N.E:2d 585. Zon- -

ing-And’ Planning @ 570; Zoning .And .

. The. determination. of. s’ local’ zoning ‘%il9: -Jurisdiction.

. board Is entitled to great deferende, and
will be sustained as long 2is.it has 3 Tation-

al ‘basis, is not arbitrary -and "eapricious; .

* and is supported by substantial eviderice,
North Shore F.C.P., Inc. v. Mammina (3

-Dept. 2005) 22 A.D.3d 759, 804 N.Y.S.2d - administrative eode required such refer- .

383 Zoning And Planning ¢= 605; Zon:-
ing And Planning &> 610; Zoning And.-

.- the town’s zoning board of appeals, specif-

e application of a,term of the ordinance.to, ~

'a partienlar property is. governed by the |

- ‘able or frrational, Hampton Hill Villas -

Condominium Bd: of Managers v. Town of -

"~ Ambherst Zoning Bd. of Appesls. (4 Dept:’

+ 2004) 13.A.D.3d 1079, 787 N.Y.5.2d 557, .
* deave'to appeal denied 16 A.D.3d 1181, 792

» - N.Y.8.2d'367. Zening And Planning &=
. ..~ Town Zoning Board of Appeals (ZBA)
© o cexceeded its power when it tredted

armendment t¢ ‘town’s- zoning ordinance
made by local daw-as Invalid, and eonse- -

“quently . approved off-road * motoreycle
.-+ racetrack in R-40-residential district which

:was neither permitted nor special ude. in

although town's' abtorney . advised ZBA .

- & 7. that local Iaw eas invalid ‘due o jurisdic: *
‘b« tional defeet inits enactimeént,” law was -

never judieially or legislatively invalidated; -

 “Smith'v: Town of Platteldl (3 Dept. 2004) - “2005) 22 A.D:3d 750, 804 N.Y.8.2d 383:
"Zoning And Planning &= 387 - - -

13 A.D.3d 695, 787 N.Y.8,2d 406. “Zoning

-+ Failure. to join indispensable partym .

.-, ‘Article 78 proceeding, f.e., a limitod Habili-.. -

~ ty company (LLC).intended to be formed -
byt_ developers. to own and operate 32-unit .

- -sehior apartment complex and- eomrmnity -

|+ 7 center in residential one-and two family

- ¢ -dwelling. unft distriet after. it was. eons : . ! v
... structed; was'a minorirregularity and not, .-¢l Corp. v. Town of Brookhaven (2 Dept.

. & jurisdictional defect that telled -80-day:

... statute.of limitations for seeldng review of " -

*- a.determination by city planning. commis- -

... sion and zoning board. of appeals (ZBA) 5 -
*ue . grent specialuse permit and use varidnee,-
-, although LLC did not-yet exist. at timie it

applied for' special use: permit and use,
= who was: their. aithorized. representative:

. '
Y

~" leave to appeal dismissed & N.Y.3d 846,
805 N.Y.S.2d 546, 839 N.E.2d 900, leave'to~ |

- board's interpretation, unless unreason-

_ upon owner’s’ own evidence as. well as.
.+ . such district under ordinance as' amended; -

© 58

‘Fiume v, Chadwiek, 200716 Misc3d 906, |
846 N.Y.8.2d.278. | Zonigg And. Planning
e=m4r v . e

- Town planriing board lacked furisdiction
¢ to approve builders® site plan and grant’

board failed to refer such matters to the
"eounty planning ‘commission, and county’

‘ral. Kastport Alliance v. Lofaro £2.Dept, :
© 2004) 13 A.D.3d, 527, 787 N.Y.8.2d 3i6; -

- appeal " dismissed 5 N.Y.3d 847,. 805 -

N.Y.8.2d 547, 839 N.E.2d 901. Environ- -
‘mental Law & 143; Zoning And Planning
Tem438 Lo U

AP

20, - Sufficiency of“e:vide"zice' -

- Detérmination of town board of mnmg

-appeals. denying property owner’s applica-
" tion for -conditional use permit to operate .
a_sandwich. shop at “subject location’ had -

- rational basig, was not arbitrary and capri- "}

“cious; and was supported by substantial -’
“evidence; board determined that proposal,
would "negatively Impact: traffic, parking, -
‘and- safety eonditiofis on' ddiacent. dead:”
‘end "resideritial street’that provided -the.
only. means- of vehicitiar access to: parking.

drea of proposed.-establishment, relying 1

-specific, particularized coricerns raised by
area residents ‘and common:gense judg-
‘ments and personal Tamiliarity with ares.

-possessed by menibers: of board; North -
Shore” F.C.P., Inc. v Mamming (2 Dept.

21. I\?i_qt‘!atdriums ) SRR

i action challenging town' planning *.
board’s moratorium on grant of site plan -
applications, town,  rather than applicant, |

special wetland permit to builders, where -

hass burden of demonstrating that morato: -
rium serves valid purpose and is of-reg- -

“Sonable duration, Roanoke Sand & Grav-

2005) 24 A.D3d 783, 809 N.Y.S.2d 5.
Zoning And Planning e85 LY o
. Property.owner cduld riot raise for first
time. in ity reply. papers challenge to: town:

-, planning board’s moratorium-on new prog.

Jjects on ground that it had not-subitted

moratorium to dounty board for review. ;
-and: recommendation; and -thus - matter

would be remanded to provide board :op-
portunity ‘to respond.-. Roandke: Sand &
Gravel--Corp. v. Town.-of. Brookhavén (2
Dept. 2005) 24 AD.3¢ 783, 809-N.Y.8.2d- .

e

&
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239—-1\. Referral of certaln proﬁosed ubdlYlSlOl‘l plats to the
: county plaqmng‘ ageney, or. reglonal plannmg counc;l

L report thereon, final actlon

Cross References

oeal plannmg co-ordmatlon, see. General Munieipsl | Law § 119—x. L ;

faps. and recommpendations, see Genéral Municipal Law§237. . o D

‘owers of local agencies with respect to eomprehenswe studles and reports, see Ge!}eral

Mumc1p9.1 LaW § 119—w

A

Lg,av Rewew and Journal Commentarles :

ntermumclpal agreet?lents. 'I‘he metamorphosm of home rule Mery E Mohnach 1‘7

. Pace Enwromnental L. Rev 161 (1999)

Notes of Declsmns

speclal facts exeeptmn 3

N

tion

applications in a timely manner., Aloya v
Planning Bd of Town. of Stony Point,

1999, 93 N.Y.2d 334, 690 N.Y.S.2d 475, 712
NE2d 64d.. Zonmg “And” Plannmg &

439 5

Speelal facts exceptlon 7

Gumu]atwe effeet of action and' u;achon‘

by ‘town plannmg board and its advisors;

which engaged in’ diseérhable pattern. of -
deldy of progressmn of developer’s sithdi-
vision: application; ereated substantial des -

lay-that-denied developer a fair’ opportini-

ty to ab least attempt to obtiin timely finat- =
subdivision approval and.file its guhdivic
sion map before’ local Zoning laws. were "
‘amended to up-zone area eneompassmg‘

.proposed development from -one to two

acres for ‘single’ family ‘residences, . war-

;ranting - declaration. that, ‘due to hoards

improper’ deldying actlons, “developer ob- S
" have been des1gned to’delay without jus
to. proceed with its subdivision appliéation .. fialile causes.
-under provisions of: lgeal: code ha it existed -

"before amendrnent; Downey Farms De-

‘tained vested rights, prior to. ‘amendment,

velopment Cerp v Town ef Cornwall

1

.. o -4

542, Zonmg And Planmng &= 376

" ment Corp. v. Town of. Qomwa]l y!
“Bd., 2008, .. .. Mise3d._ 868, N

; _'59

Planmng Bd,, 2008, —_— M.lsc 3d 858
NY.8.2d -542.- Zonmg A.nd Planmng =

R y

Overrldmg of agency reeommenda,-,-_,
, - tions, to, genéral rule that zoning apphea~

“Town planmng board, by faﬂmg tose:
wre the supermajority. voté negded ‘to.
sverride thé recommendation ” of county”
plannmg ‘authorities to; disapprove a final -
sibdivision appheatlon, satisfied the Town-
Law’s mandate t¢ “take action” on- such

5

Gases mvolmng' “speclal faets" exeep-

tion must be Judged upon the law as it

‘iexists at the time of zoning board’s decl-
gion, inherently. involve condepts of vesbed
~tights; arid therefore each matter musthe 7
determined . a.ceordmg to its own unique - B
‘circumstances.”
. ment. Corp. v. Town of Cornwall Planning

Dovwney. Farims Develop- .

Bd,, 2008, . Misc.3d-.., 858 N.‘Y '

Dﬂatory actions by town plamung, board

and its. constﬂtants thronghout approval
" process for developer's subdivision, apph~

.+ eation - supported “special facts’ “exeeption” -
finding in developer's. Article 8- aetlon
geeking determination that, due to board's - .
. bad faith delays, it "had vested nghts to
© contintie under prior version; of ddedl zon-

ing law, -after amendment fo Zohing lav

up-zoned’ avéa eneompassmg proposed de-
 velopment from one to-two dcres for smgle

fam:ly residences; some actions preelp1tat-

. ing otherwise, avoidable- delays were not.
. expléined, and others; though' seeming’ to
" be part of ‘thorough and rlgoroua review . .
- progess; appearéd upon‘ oser serutiny to, -

- Downey- Farms ‘Develdp- -
anmng

542 Zonmg And Plannmg &= 3%

Noted .

3




